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AT /ORDER

PER PAWAN SINGH, JUDICIAL MEMBER:

1. This appeal filed by the Assessee is directed against the order of
Learned Principal Commissioner of Income Tax, Surat-1, Surat
hereinafter referred as “Ld. PCIT” , passed under section 263

dated 07.12.2018 for the A.Y.2012-13. The Assessee raised the

following grounds of appeal:

“1. On the facts and in circumstances of the case aswell as law on the subject,
the learned Pr. CIT has erred in passing the order w/s . 263 by invoking
of Section 263 of the Act, although the assessment order passed w/s. 147
rav.s 143(3) of the 1. T. Act, 1961 was neither erroneous nor prejudicial

to the interest of the revenue.



My/s.Begani Dyeing Mills Private Limited Vs. PCIT,
ITA No.404/SRT/2019 for A.¥Y.2012-13

L3

On the facts and in circumstances of the case as well as law on the subject,

the learned Pr. CIT has erred in setting aside the assessment with the

direction to frame the assessment de novo after making disallovance of
interest expenditure w's 144 read with rule 8D when in the original
assessment the disallowwance u/s 144 was made of Rs. 2,35,039/-which is

more than the exempt dividend income of Rs.2,02,337/-.

3. It is therefore praved that above order passed by Pr. CIT u/s. 263 may

please be quashed or modified as your honours deem it proper.
4. Appellant craves leave to add, alter or delete any ground (s) either before

or in the course of hearing of the appeal.”

2. Brief facts of the case are that assessee is a private limited
company engaged in the business of Dyeing and Printing works
on job basis and sale of grey fabrics filed its return of income
for impugned assessment year on 29.09.2012 declaring return
of Rs.9,40,110/-. The case was selected for scrutiny. The
Assessing Officer (AO) while passing the assessment order made
disallowance under section 14A of the Act of Rs. 2,35,039/-.
The AO before making disallowance under section 14A of the
Act, issued show cause notice by taking view that during the
relevant period under consideration, the assessee invested
Rs.1.40 crore in share of private limited company. Before that,
there was trade investments in shares of Sachin Infra
Management Pvt. Ltd., thus, the A.O. asked the assessee as to
why disallowance under section 14A be not made. The assessee

filed its reply. The assessee in its reply stated that the assessee
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company had not earned income which does not form part of
total income. The contention of assessee was not accepted by
the AO. The AO invoked the provision of Rule 8D and made a
disallowance of Rule 8D(2)(ii) of Rs.2,35,039/- and disallowance
under Rule 8D(2)(iii) of Rs.52,250/-, thus, total disallowance
worked out at Rs.2,35,039/- in assessment order dated
30.01.2015. The case was again reopened under section 147 of
the Act on the issue of deduction of section 80IA of the Act. The
AO after completing required formality and giving opportunity
made disallowance of Rs.3,73,098/- under section 80IA of the
Act in assessment order passed under section 147 read with
section 143(3) dated 28.12.2017.

. The 1d. PCIT issued show cause notice under section 263 of the
Act dated 13.11.2018 by taking view that the AO worked out
disallowance under section 14A of the Act of R.2,35,039/- in
scrutiny assessment. The scrutiny of working of disallowance
reveals that disallowance was not worked out correctly. The AO
held that entire interest expenditure attributable to exempt
income. However, it must be computed under Rule 8D of the
Income Tax Rules. Omission to do so, the disallowance was
correctly computed to Rs.2,35,039/- instead of Rs.5,25,310/-,
which resulted into underassessment of income of assessee by

Rs.2,90,271/-. Thus, the assessment order passed by the AO is
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erroneous and prejudicial to the interest of the Revenue. The
assessee filed its reply. The reply of assessee is extracted in
para 2.1 of the assessment order. Besides the other contention,
the assessee in its reply stated that the AO while passing the
assessment order under section 143(3) of the Act on 30.01.2015
the A.O. made disallowance of Rs.2,35,039/-. The assessee has
earned dividend income/exempt income only of Rs.2,02,337/-,
so the maximum disallowance should not exceed to the extent
of exempt income. The assessee also relied on certain case laws.
The contention of assessee was not accepted by ld. PCIT. The
ld. PCIT held that total disallowance under section 14A of the
Act must be Rs.5,25,310/-, the AO made disallowance of
Rs.2,35,039/-, which resulted into under assessment. The Id.
PCIT held that assessment order passed under section 143
r.w.s 147 of the Act dated 28.12.2017 is erroneous and
prejudicial to the interest of justice and the same is set aside
with the direction to the assessing officer to pass the order de-
novo. Thus, aggrieved by the order of 1d.PCIT, the assesse has
filed appeal before Tribunal.

. We have heard the submissions of the Id. Authorised
Representative (AR) of the assessee and the learned
departmental representative (DR) for the revenue and gone

through the orders of the lower authorities. The Ld. AR for the
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assessee submits that he has two fold submission. In his first
submission, the learned AR for the assessee submits that issue
of section 14A of the Act was examined by AO in the assessment
order passed under section 143(3) of the Act on 30.01.2015.
Admittedly, the assessment was reopened under section 147 on
the issue of deduction under section 80IA of the Act. In re-
assessment, there was no issue with regard to the disallowance
of 14A of the Act. The Id. PCIT though in concluding part of
assessment order set-aside the assessment order under section
143(1) of the Act dated 28.02.2017. In fact, there is no
addition/disallowance issued of 14A of the Act in this
assessment order dated 28.02.2017. The issue of 14A of the
Act was raised, discussed and disallowed by the AO in
assessment order dated 30.01.2015 passed under section
143(3). The learned AR for the assessee submits that order
dated 30.01.2015 could be revised up to 31.03.2017. As per
section 263(2) of the Act. Admittedly, the order under section
263 of the Act is passed on 07.12.12018, which is beyond the
prescribed period of limitation of two years from the end of
relevant assessment year when the assessment order was
passed. In support of his submission, the learned AR of the

assessee relied upon the decision of Hon'ble Supreme Court in
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CIT Vs. Alagendran Finance Lt. [162 Taxmann 465] (SC) and
CIT Vs. ICICI Bank Ld., [19 taxmann.com 142] (Bombay HC).

. In second alternative submission, the learned AR of the
assessee submits that it is settled law that disallowance under
section 14A of the Act should not exceed the exempt income.
The assessee earned exempt income of Rs.2,02,337/-, the AO
already disallowed more than the exempt income i.e.
Rs.2,35,039/-, therefore, the order passed by the AO is not
erroneous. The learned AR for the assessee submits that the
twin condition as enunciated under section 263 of the Act is not
meet out. Therefore, the assessee is liable to be succeeded on
merit as well.

. On the other hand, the 1d.CIT(DR) for the Revenue supported
the order of 1d.PCIT.

. We have considered the rival submission of both the parties and
deliberated on the facts of the case and various case laws relied
by the learned AR of the assessee. Admittedly, the issue of
section 14A of the Act was discussed and disallowance was
made by the AO in the assessment order dated 30.01.2015. As
per the provision of section 263(2) of the Act, no order shall be
made under sub-section (1) after expiry of two (02) years from
the end of financial year in his order said to be revised was

passed. As noted above, the assessment order was passed on
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30.01.2015. Admittedly, the assessment was reopened under
section 147 on the issue of deduction under section 80IA of the
Act. In the re-assessment order the A.O. has not examined the
issue of section 14A. Thus, from the facts it is clear that the Ld.
PCIT, while revising the assessment order in fact revised the
assessment order date 30.01.2015 passed under section 143(3).
The 1d. PCIT passed order under section 263(1) of the Act on
07.12.2018, which is beyond the two (02) years period of
limitation, therefore, the order passed by the 1d. PCIT is barred
by limitation, which we hold so.

8. Even on merit, we find that the assessee in reply to show cause
notice under section 263 of the Act has specifically stated that
the assessee has earned total exempt income of Rs.2,02,337/-
and the maximum disallowance should not exceed to the
exempt income. The Id.PCIT instead of accepting the contention
of assessee proceeded to direct the AO to frame the de-novo
assessment. Considering the fact that it is settled law that
disallowance under section 14A of the Act should not exceed
the exempt income, thus, we are of the view that the assessment
order dated 30.01.2015 was otherwise not erroneous. Thus,
the assessee is also succeeded on merit.

9. In the result, appeal of the assessee is allowed.
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Order pronounced on 22.03.2021 by placing result on notice

board.
Sd/- Sd/-
(Dr. ARJUN LAL SAINI) (PAWAN SINGH)
(a@T HG¥I/ACCOUNTANT MEMBER (EITﬁE H3/JUDICIAL MEMBER)
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